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SCOPE 


Histerically, submarines heave been subject to the same 
rules ef international law that govern the conduct of surface 
vessels during their actions arainst bellizerent shipping. 
Althouch the London Protocel ef 1936 bound 48 nations te 
thie concept, the traditional law was consistently viclated 
during Yorld Wer TI, Are submarines exenpt from the long 
standing restrictions on belligerent rights et sea or has 
international practice cetablished different standards? 


Moreover, meny submarines are now ¢quirped with ballistie 
missiles designed to strike land targetg. De the present 
rules contain guidelines for the regulation of the submarine 
in its rele as a smebily guided missile platforau? What 
effect will future ee of the subterine have on its 
traditional rele as , destroyer of cogaerce and on the inter- 
mational rules to whith it is subject? | 
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Chapter I 


A. Impact of Submarine as New Weapon of Warfare 


The arrival ef a new weapon on the international scene 
can be likened to the birth ef a child. One legitimately 
wonders if the initial ageny, the floundering attempts at 
foraulating rules ef conduct, are worth the flush ef success 
when respectability is echieved. Although conceived in 
earlier times, the submarine as we know it is basically a 
child ef the twentieth century. During the course of twe 
world wars it has gained international acceptance as a 
weapon, if not international respxctability. Although the 
weapen itself appears to have reached najerity, the maturity 
of the rules which govern its conduct have been questioned 
and thus will be considered in some detail. | 

1. Development 

The first commissioned American submarine was the 
Helland, which was accepted by the Nevy in 1900,+ \ Other 
seagoing nations throughout the world had launched, or 
would be launching, similar submersibles. The eoneenk ef a 
vessel capable ef operating on, and under, the ocean was by 
no means new. Legend” credits Alexander the Great with a 


1 Sea Power 390 (F.B. Potter & C.W. Nimits ed. 1960), 
R.H. Barnes, United States Submarines 1 (1944). 
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trip to the ecean fleer in a watertight glass barrel where he 
confronted a whale. 

Threughout history other attempts at submerging in some 
type of watertight compartment have been recorded, and 
self-propelled vessels capable of erratic operation beneath 
the surface were net uncommon in the 18th and 19th centuries.° 
The first submarine for war purposes was an American innova- 
tion, the Turtle, which was used unsuccessfully against the 


British fleet during the Reveltionary war.4 It was not 


until the Civil Wer that the first warship was sunk by a 
submarine. This was the Union Houseteni¢c which sank in 
Charleston harbor following an attack by the Confederate 
submarine Eunley.? Thereafter, both the Unien and the 
Confederacy experimented with submarine vessels but achieved 
no notable success.© None of these early vessels were 
considered sufficiently reliable te be accepted by the 
navies ef the world, and it was net until 1888 that the 
French launched the first commissioned submarine, the 


Gyanete.’ 


3 See Id. at 1-4. 


> at 4-7. 
i at 11-12,.Unfortunately, the Hunley and her erew also 
went down with the . The state of the submerine 
art during the Civil War is evidenced by the fact that on 
five previous occasions the r had sunk to the bottom 
qt ef contrel with se tetal less ef thirty-five crewmen. 
_ at 13-15, 
7 Fea Power 390 (E.B. Potter & C.W. Nimitz ed. 1960). 
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After 1900 progress was steady and when Werld War I 
began the submarine had developed te such a derree as to be 
a majer factor in warfare, The Germans in perticuler found 
this new weapon te be most effective end its impact was se 
great thet only the combined efforts of the British and 
United States Fleets prevented strangulation of the British 
Empire. 

2. Werld War I Allied Lesses 

The German U-boat in fact very nearly wen the wer fer 
the Axis powers. Although 127 U-beats were lest by the 
Germans, the U-boat fleet sank, either through direct attack 
er through aine-laying, 5,234 allied merchant vescels.® In 
addition they sank 10 battleships, 18 cruisers, 20 destroyers, 
and 9 submerines.? 

«3+ Hold War IT Losses 

The submarine's success was repeated during World War 
II. Axis U-beats again nearly proved te be the decisive 
weapon, and are credited with the destruction of 2,775 
allied vessels.*° smericon submarines in the Pacific alse 
achieved notable success durin,, the same conflict and are 
eredited with the sinking of 1,178 Japanese merchant vessels, 


as well as 214 warships.?4 


® ia. at 474. This amounted te @ less of 12,185,832 Gress 
Register Tons. 
9 Id. at $75. 
1e Id. at 564. Amounting te a less of 14,573,000 tens. 
T. Rescoe, United States Submarine Operations in ¥.¥W.II 
491 (1949). 
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4. Funetiens!] Aspects 
The feregeing statistics sraphieally illustrate the 


pre-eminence ef the submerine in the field ef commerce 
destruction. Hewever, frem a functicnel satandpeint, the sub- 
merine is clearly net limited te this ene activity, and the 
recerds are replete with examples ef this weapen's vernatatiage 
The scepe of this writing, hewever, will be limited te a 
censiderstion ef the rele ef the submarine in conmerce 
destruction, bombardment, end blecksde, an¢ the leral issues 
arising frem this rele. 


RB. E 


The rules ef navel warfare evolved from the practices 
and customs ef the creat maritime pewers, an? their validity 
was Geternined larrely by the continuing willingness ef 
these pewers te abide by them. Im order te preperly evaluate 
the existing rules it is necessary te devote seme theught te 
their erigin as well as the conditions in international 
seciety which influenced their development. 

1. Chanze in Ceorrackhi¢c See 

Mest early wars were limited in sespe net enly as te 
the reerraphiec area concerned, but alse as te the pereentage 
ef a nation's pepulation ectually invelveé in combatant 
activity. Sattles were nermally fourht in the territery ef 
T2'See Id. at 50¢-522 fer examples of special sissiens per- 


ferme by United Stater Submerines in the Pacific during 
Werld War II. 
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ene of the bellirerents and had little direct effect on the 
world at large. On lend the fuedal militarism in FPurepe 
geve rise to a military class society with a virtual 
monopoly on arms. This in effect deprived the peasant and 
tewn-dweller of the means fer fighting curing most of the 
fuedal period. At sea the transportation of wealth in the 
ferm of goods led te the institution of piracy and the 
increase of overseas commerce led te clashes between rival 
trade interests. Since merchant vessels as a class were 
peerly equipred te defend themselves, seafaring communities 
early set aside certain vessels to act as men-of-war to 
pretect the commerical shipping, thus giving rise to the 
coneept of the navy.?? 

Toward the clese of the Middle Ages, two forces arose, 
which, in combination with ether faeters, would lead te an 
expansion in the scope of warfare, One of these was the 
concept ef nationalism, which resulted in the establishment 
of the new European system ef sovereign states. These 
menarchies developed standing armies with professional forces 
traditionally led by the unemployed fuedal nebility and 
compesed of foot~-leese commoners. This type of military 
organization fought the various religious and polictico-ece- 
| nomic wars prior to the time of Napoleen, but the French 


Revolution ushered in e new ers in warfare. The aristecratic 


13 Sea Power 3 (E.B. Potter & C.¥. Nimitz ed. 1960) 
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monopoly in military leadership ceased, and the prefessienal 
soldiery found itself outnumbered by citizens called fer the 
defense of the rerublic. Revelutionary idealism made war the 
concern of the nation es a whole.14 

The second facter acting 2s a catalyst in this situation 
was the crovth of commerce. Trade in the Baltic and the 
Mediterranean pesed problems of regulation and contre] ever 
merchants and shipping. Fxpanding pepulatiens required more 
goods and mere land. The discovery of the new world opened 
new vistas fer trade and exploration. Prerress in the art of 
navigation permitted merchant vessels and their attendent 
men-of-war te centemplate veyares far in excess of the usual 
coast hugging trade expeditions, and ships began to venture 
farther and farther inte the epen ses,? As national interest 
in maritine commerce grew, so did the interest in protecting 
that valuable commodity by imereacing the size and strength 
of the guardian naval vessels. “utual agreements and compli- 
mentary customs offered some insurance arainst mutual 
disruption and censequently cectrines respecting the rights 
and duties ef belligerents at sea beran te develop. 

2. Techr 

During this same peried a revolution in technelogry was 


beginning. The development of gunpowder antiquated the man 


1, See 11 H.C. Wells, The Outline of History 724-34 (1961). 
15 See Sea Power 21 (2.B. Potter & C.¥. Nimitz ed. 1960) 
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in armer. The growing populations gave larger numbers te be 
armed, and machine technolegy was poised ready te make every 
man ea seldier, As steam and iron replaced sail and weed, 
nations found themselves bound tegether in alliances based 
en pelitical, ideological, and economic interests, or on 
necessity, and encared in cenflicts with "cemuen enemies" 
which involved creat land masses and ecean bedies. Toe meet 
the deaands ef such werfaere new and better wearens were 
required and preduced, and rules were prepounded te govern 
the use of these weapons. 

The twentieth century hes seen fantastic advances in 
all ferms ef technelersy. Nuclear enerry is available beth 
as a fuel and as a weapon. However, as will be demonstrated 
herein, the majority ef the rules now deemed applicable te 
the submarine antedate the submarine itself as well as the 
advanced potential it now enjoys. One question which may 
well be consid-red as raised by the experience of the tee — 
majer wars of this century is whether the eld rules are to 
be considered applicable by anabgy or whether new rules which 
realistically consider modern technolegy should be applied. 
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&,. Basic Humanitarian Geals 


From the beginning it may be asrumed that man has been 
aware that the very fact of his humanity requires some sert 
ef limitatien on his wartime activity. Recegnitien of this 
limitation finds expressien in the basic distinetion drewn 
between coubatants and noncombatants ,+° ane by the efforts te 
effer some sort of protection te beth. Neutrals, as non- 
parties te a conflict, represent a particuler kind of non- 
combatant, and are alse accerded certain basic rights in their 
relationship to the parties engaged in the cenflict. There- 
fere, 25 @ starting peint in the ecensideratien ef submarine 


16 This is implicit in the various codifications ef rules 
geverning specific aspects of warfare. For example: Article 4& 
ef Hague Convention IX of 1907 prehibits bombardment of 
undefenced areas, which presumably would be oceupied by none- 
Combatants; Article 22 ef the Londen “aval Pretece) ef 1936 
requires that the nencombatant crew and passengers of merchant 
vessels be placed in safety before their ship is destroyed; 
Article 3 of the 1949 Geneva Cenventien fer the Amelioration 
ef the Cendition of the Wounded, Sick, end Shipwrecked Members 
ef Arued Forces at Sea, requires certain minieum stendards ef 
treatment in the case of, "(1) Persens taking ne active part 
in the hostilities, including members of armed forces whe have 
laid dewn their arns...." Celonbes notes the distinction as 
feollews, "These rules of the lews ef neval warfare are embodied 
in the ctice ef the principal naval pewers... as between 
the belligerents themselves, their rights must be exercised 
in aceerdance with the custesary law ef netiens and the ~~ 
principles of humanity and chivalry, and that in their execu- 
tien, the lives of noncombatant enemy persons must net be 
endangered." International Law ef the Sea 488 (6th ed. 1967) 
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warfare, three basic humanitarian geals may be pestuleted 


from these basic distinctions. 


The first ef these geals is the prevention of unnecessary 
casualties among the combatant forces of the enemy. Amone 
the custesery rules of warfare one of the basic princirles of 


the lew of wer is the principle ef humanity. This has been 


stated in the following teras:?/ 


The principle of humanity prehibits 
the empleyment of any kind or derree 
of ferce not neceasary for the purpese 
of the war, i.e., for the partial er 
complete submission of the enemy with 
the least pessible expenditure of 
time, life, and physical resources. 


26 ‘Tetection of Nencembatants 

The principle ef humanity is ebvieusly equally eprlicable 
te nencombatants. One ef the legitimate aims in warfare is 
a@ direct attack on belligerent combatant forces, but this is 
net true in the case eof noncombatants, who in mest circum. 
stances are entitled te more consideration than that afforded 
by the principle of humanity alone. This censideretion has 
been expressed an follews:)® 
Under custemary international law, individuals 
whe de not ferm a part ef the armed forces 
and who refrain from the consiession of 211 
acts eof hostility must be esaferuarded arainst 


injury net incidental te military operations 
directed against cembatant forces and ether 


17 U.S. Dep't of Navy, NIP 102, Law ef Navel Warfa 
ne 220a (1955) /hereinafter cited as Naval warfara? 
@ id. at para. 221b. ) 
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militery ebjectives. in pertieular, it 

is ferbidden te mske non-combatants the 
ebject ef a direct attack by the armed 
ferces ef a belliscerent, if such attack 

is unrelated te a military ebjective. 
Attack fer the sele purpese of terrericing 
the civilian pepulatien is alse ferbidden. 

This concept arese, most probably, from the early ideal 
ef chivalry, whick required a certain fairness in effense and 
defense and mutual respect between combatants, thé desire fer 
victery notwithstanding. *? While it is arguable thet the . 
depersenalization of the medern destructive precess, as 
evidenced by mess bombing raids, atemic weapene, and sheet 
en sight submarine tactics, has rendered this concept obsolete, 
the better view is that this impersenal slaughter makes the 
limiting factor inherent in the principal ef humanity even a 
mere urcent recuirenent. 

3. AO CEFALY On a5. SOUT Pa. 1G! 

‘The finel peetulsted geal fer consideration is the 
 Pecegnitien ef neutrality. Neutrality is defined es the 
voluntarily assumed status ef nen-participation in a partic- 
ular conflict snd this status say be discentinued st the 
discretion ef the neutrel state which enjeys ne rights ether 


then these granted to neutrals in time ef war by the ceneral 


_ -~iprinciples of internationsl law, 7° The stetus ef neutrality 


should be distinquighed frem the status ef the ac-ralled 


EE Nt ET SO NN AE I NR OT 
19 See Stone, Legal Contrels of Internetional Cenflict 33541 
(1959) /Rereinefter cited as Stene/. 


20 B.H. Brittin & 1.B. watson, International Law for Seagei 
Officers 22 (1960) ereinafter cited es Brittin & Watagn’ 
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“neutralized” states. Neutralization is a cendition ef perme 
anent neutrality impesed en & state, generally by treaty, and 


gueranteed by other states. 


From @ humeniterian standpeint, reeognition of neutrslity 
serves at least two ends. First it ends te limit the number 
ef atates actually enzared as bellicerents in a riven eonflict, 
and secendly it extends generic rights ag nencembatants te 
nationals ef the neutral stete. However, although the preetice 
in this regard has been subject to eresion, neutrals are 
generally recegnized te have rights in excess ef these accerd- 
ed te neoncombatent nationals ef a belligerent erate. The 
extent ef this eresion will be censidered herein. 


B. Militery Necessity 


It is uncentreverted that the primary goal ef any bellig- 


erent in any conflict is te win. It is alse likely thet any 


21 Switzerland is the prime exemple ef @ neutralized state. 
See Brittin & Watson at 22. 


22 The mest legicel right te adhere to a neutral would ef 
course be freedom from attack ef any kind. Historically neutrele 
were permitted te carry on trade among each other and ameng 
belligerents subject only te having certain items intercepted 
and confiscated as contraband when one party te @ cenflict 
feund such geods destined for any enemy. Legitimate goeds 

feund on beard neutral er eneny vessels were nermsily net sub- 


on ject te confiscation. As regaris individuals, neutral nationals 


custemerily enjeyed free persone] mevement regardless ef 
hestilities, Neutral maritime prizes feund to be leden with 
contraband goods were exempt frem destruction. Threats of an 
armed neutelity to take reprissls fer encroachment of these 
rights ¢perated es a sanction as leng as ene or sore major 
gets _— neutral in a cenflict. See generally, Stone 
at ' 7=3 e 
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vellicerent will attempt te achieve this victery by utilising 
the means that he, not international seciety, deems necessary. 
Therefore, any censideretion ef humaniterian geala in warfare 
leads necessarily te a discussien of the dectrine of military 


necessity. 


The principle, or dectrine, of military necessity has 
been verieusly defined and interpreted. The Germen jurists 
have, in the past, accepted it as meaning that, "... @ 
Vielatien of the laws ef war must be regarded as net having 
teken place if the militery operetion is necessary fer the. 
preservation ef the treeps or the averting of « danger that 
threatens them and cannet be averted in any ether way, er 
even if it is advantageous either fer the effeetual carrying 
eut of a military enterprise net inadmissible in itself er 
fer the securing of its success." 23 This eppreach is in 
censenance with a German saxim to the effect thet neccesity 


in war everrules the manner «ef warfare, *4 
C. Reselution ef the Cenflict 


It is ebvieus that international application ef the 
 Wiewe cited above weuld lead te complete negation ef any senb- 
lance ef humanitarian erder, Yet, it is ebvieus alse that 
necessary military eperations must be completed if victory is 


2) ¢.d. Celembes, International Law the Sea 501 (6th ed. 
1967) /hereinafter cited as Colem 
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te be obtained. Certainly, some sert ef balance between 


these eppesing considerations must be reached. 


Evidence that internationsl seciety has net adorted the 
dectrine of military necessity te the exclusion ef human- 
itarien censideratiens can be found. The preamble te Hague 
Cenventien IV, Respecting the Laws and Custems of War on 
Land, recited that military necessity had been taken inte 
acesunt when the limiting rules were drafted. The prevail- 
ing British, American, French, and Italian iaterpretation 
appears te limit the dectrine'’s applicebility te cases ef 


national self-preservation.~°in international tribunal has 


censidered the dectrine in the following Language:7° 


Military necessity has been inveked by the 
defendants es justifying the killing ef 
innecent members ef the pepuletion and the 
destruction of villeces end tewns in the 
eccupied territery. Military necessity per- 
nits @ belligerent, subject te the laws ef 
war, te apply any amount and kind ef force 
te compel the cemrlete submission of the 
enemy with the least pessible expenditure 
of time, life, and money. In genersl it 
sanctions measures by an occupant necessary 
te nieces the safety of his ferces and te 
facilitate the success ef his speratiens. 
It permits the ‘destructien ef life ef 
armed enemies and ether persons whese 
destruction is incidentally unaveidable 

by the armed cenflicts of war; but it dees 
not gy ee the killing ef innecent inhab- 
itents fer the ses ef revenrce er the 
satisfaction of a lust te kill. 


25 See Stene at 352-3. 
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destruction of preperty te be lawful must 
be imveretively demanded by the necesvities 
ef war. Destruction as an end in itself 
is a vielatien of internetional law. 


This has, in effect, been restated in the Law of Naval 


Warfare in the following Language:*! 


The principle ef military necessity permits 
a belligerent te apply enly the decree and 
kind ef regulated ferce, not etherwise pre- 
hibited by the laws ef war, recuired fer 
pertisl er complete submission ef the enemy: 
with the least pessible expenditure of time, 
life, and physical reseureces. 

Frem the feregeing it can be determined thet a balance 
must be reached between the dictates of humanity and the 
exercise of the dectrine of necessity and that the prectical 
aspects of medern warfare de net limit « continued censider- 


ation of humaniterian goals. 


27 Para. 2208. 
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Chapter III 


A, Commerce Destruction 


The develepment ef the submarine as a weapen has given 
rise te certain issues relative te the manner in which it has 
been empleyed, or may be empleyed, in wartime. In erder te 
fully appreciate the significance of these issues it is 
necessary te examine them beth frem the standpeint ef hister- 
deal derivation and existing submarine dectrine, 

1. Bight te Destrey 

Generally, all combatant naval units of the eneny, includ- 
ing auxiliary service and supply vessels, may be sunk en 
Sight witheut preliminary warning er demand fer surrender. 
Mereever, the right ef a belligerent te sink the merchent 
vessels of the enemy, under certain cenditions, is recegnized 
by international law and practice, 29 although there sre cer~ 
tain classes ef vessels which are exempt from capture, and of 
course, destruction.” The law regarding destructien of neutral] 
vessels is more stringent, and traditionally they were regaried 


as immune frem attack.°= 


38 Stone at 585. 
L.d. Garner, Internati Law & The Werld War 362 (1920) 


reinsfter cited as Ca . 

Rogue Cenvention 11, 1907, listed these as vessels enpley- 
ed in religious, scientific er philanthrepic missiens, as 
well sas ceastal fishing vessels and mail packets. 


31 Colombes at 791. 
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The present rules which revern the cenduct ef war vessels 
in their belligerent activities against merchant vessels can 
be traced te the cencept ef a captured vessel as @ prize, te 
be taken intact if pessible, and te be delivered te the 
severeien ef the eapturing vessel. The prize and its cargo 
could then be dispesed of, enriching both the treasury and 
the capturing orew.>* 

The concept ef prise must be considered in its relation 
te the belligerent right of visit and search. This is a 
right ef ancient aprlicatien and is described in tresties 
dating back te the fifteenth eentury.?? It may be deseribed 
as the right ef a belligerent warship te visit any merchant 
vessel enceuntered upen the high seas te ascertain if the carge 
incluces military goeds destined fer delivery te the enemy .?* 
Enemy vessels se visited are, ef course, captured, and if fer 
geome reasen they cennet be taken inte pert es prizes, are 
destroyed. Legitimate reasens fer destructien include unsea- 
werthiness of the prize, lack of a prize crew, stress ef 
weather, imuinent danger ef recapture, er serious danger te 
the success ef naval operations. °° The extension ef the right 
te visit and search neutral vessels stemmed from 8 logical 
desire eon the part of belligerente te prevent the shipping ef 


ereinafter cited as wWhea 


Celombes at 753. 
34 Brittin & Watsen at 145. 


35 Wheaten at 315. 


32 See 11 A.B. Keith, theste ten & International Law 315-35 (1944) 
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wer goods te an enemy by any means.°° Hewever, the desa- 
tructien ef a neutral vessel feund te centain centraband was 
ecustemsrily permitted enly under extraordinary conditions.’ 

There have been several efferts in the past te ebtain 
general internatienal agreement en the rules ef naval warfare 
in this area. The Hague Cenvention VI ef 1907, respecting 
the status ef merchant vessels at the outbresk ef hostilities, 
autherized the destruction ef merchant vessels of the eneay, 
subject te coupensation, when such vessels were feund on the 
high goes, but were ignerent ef the fact that hestilities had 
conmenced.°?® The Declaration ef Londen ef 1909 contained 
previsiens for the destruction ef neutral prizes if the 
capturing warship was in seme way endangered, er if taking 
the neutral vessel inte pert would have endangered the suceess 
ef the warship's migsion.>? It sheuld be neted thet these 
rules were being formulated in a time frame which centemplated 
@ commerce destroyer as a heavily armed surface ves#el and 
net the then fledgling submarine, __ 

With the enset ef werld War {, however, the submarine 
became a pesitive facter in the field ef maritime warfare, 
One ef the first and more painful intreductions te this new 
erder occurred on 7 May, 1915, when The Lusitanis, an unarmed 
British passenrer liner, was terpedeed by a German U-beat 
35 See Colombes at 754. 
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witheut prier werning and sank with e less ef ever eleven 
hundred lives .“© 

Further indicatien ef the capability ef this new weapen 
was demenstrated by the cruise ef the German submarine, U-53. 
This lene U-beat cressed the Atlantic in the summer ef 1916 
and entered the harber at Newpert, Rhede telend, where its 
cemmender paid ceurtesy calle en still neutrs] American neval 
efficers. Thereafter, the submarine teek pesitien near the 
Nantucket lightship and preceeded to sink five merchant 
vessels. Seme ef these sinkings were accomplished in the 
presence ef American destroyers and in ene instance a des- 
teoyer complied with a polite request te meve se that a ship 
could be torpedeed.** 

As @ result ef the adverse international reaction fellew- 
ing the sinking ef The Lusitania, and ether similar ineidents, 
the German navy fer s time abandened the U-beat campairn 
against merchant vessels,” Hewever, on 1 February, 1917, 
the Keiser ordered unrestricted submarine warfare en all 
shipring, thereby directing & whelesale destructien ef sur- 
face vessels, without consideration ef custemary prize lew, 
which continued until the end of the war.*? The German argu- 
ments supperting unrestricted warfsre included claims that 
| submarines hed ne reem te take personnel frem the destreyed 


4O Celembes at 789. 
> alam Scheer, Germany's High Fleet in the Werld Wer 264-7 


42 id. at 232-3, 
43 See id. at 253-8. 
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vestels on board, and in additien ceuld net spare men from 
the small submerine crews te act as prize crews." 
By the end of Werld War I it. had beceme ebvieus that 
special censideratien ef the rele ef the submarine in warfare 
was required. The Washingten Naval Conference ef 1922 previded 
a ferum fer this censideratien. The resulting treaty stip- 
ulated that merchent vessels sheuld be requested te submit 
te visit and search prier te any seiture, that merchant ships 
could net be attacked except in case of failure te submit te 
visit and search er refusel preceed as directed after 
seizure, «nd could not be destroyed until the crew and passen- 
gers had been placed in aafety.”? In additien, signateries te 
the treaty were asked te agree that submarines must conform 
te these rules er permit merchant vessels te pass unbarned.”” 
Violetions ef the rules were te be declared as piracy. 


This effert was fellewed by the Naval Treaty ef 1930 
between Great Britain, the United States, dapen, France, and 
Italy, although the latter did net ratify the sereement, 
Part IV, Article 22 ef this treaty previded: 


{a) In their action with regard te 
merchant ships, submerines must cenfern 
te the rules ef International Law te 
which suface ships ere subject. 


(>) In pertionlar, except in the case 
ef persistent refusal te step on being 
duly summened, or of ective resistance 


EE Garner at 377-81. 
45 wheaten et 316-7. 

Stone at 581-2. The treaty wae ratified by the United Stetes, 
the British Empire, Italy, and Japan but never came inte ferce 
due te the defection of France, one of the ericinal rvarties. 
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te visit and search, & warship,whether 
surface vessel er submarine, may net 

sink er render incapable ef neviratien 

@ merchant vessel witheut having first 
placed passengers, crew and ship's papers 
in a place ef safety. Fer this purpese 
the — 8 beats are net rerarded ea @ 
place ef safety unless the safdy of the 
passengers and crew is assured, in the 
existing sea and weather conditiens, by 
the proximity ef land, er in the presence 
ef anether vessel which is in a position 
te take them on beerd. 


Article 23 of the treaty stipulated thet the previsiens 
(Article 22) regarding subserines sheuld reesin in force 
witheut any time limit. Article 22 was thereafter ineorper- 
ated verbatin inte the Londen Pretecel of 1936,"7 te which 
4? states had become signateries by 1939.48 

Werld War II began therefore, with near tetal agreement 
internationally ae te the metheds which submarines might 
legitimately empley against merchant vessels. It came as a 
rude sheck when en the firet dey of the war a German sub- 
marine terpedeed the British passenger liner Athenis ,*? 
signalling thereby a return to the days ef unrestricted 
undersea warfare, Sermen submarines continued te atteck mer~ 
chant vessels, beth belligerent and neutral, in vielatien ef 
customary international law and the Lenden Pretocel °° 
This activity wes nat, however, limited te the Axis 
pewers. On 7 December 1941, the United States Chief ef Naval 


&7 British Treat news He. 26 (1936). 
Celembes at Lo3ak 

9 Sea ewer tes-3. 542 (E.B. Petter & C.W. Nimits ed. 1960). 
50 Stone at 597. 
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operations erdered unrestricted submarine warfare arainst the 


51 


Japanese Empire.“ Great Britein alse adepted the practice ef 


sinking witheut warning all merchant vessels discevered in 
certain specified war cones.” 

Fellewing Werld “ar II, the various war ecrines tribunals 
had eccasien te censider several cases invelving suboerine 
activity. The most aeaningful of these was the trial ef 
Admiral Karl Deenits, whe directed the German U-beat campaign 
during the wer, Admiral Deenitz was indicted en twe counts, 
@lleging (1) crimes against the peace, and (2) war crimes. >> 
The fermer count invelved the preparatien and the waging ef 
ageresive war and will net be considered here. The second 
count invelved the waging ef unrestricted submarine warfare 
in vielstion ef the 1936 Pretecol and was subdivided inte 
three perts. 

The first ef these charged Doenits with waging unrestrict- 
ed warfare arainst armed British merchant vessels, The 
Tribunal, in finding Deenitz net guilty ef this charge, 
reasoned that since the British had armed their merchant ships 
at the beginning ef the war, and had directed then te attock 
submerines, the armed merchantmen were net entitled te the 
| warning previsiens ef the pretecel.°“ 
| The secend slliegation cencerned the declaring ef certain 
@peration2l zenes in which all neutral merchant vessels were 

52 Sea Pewe ¥ 736 (E.B. Potter & C.W. Nimite ed. 1960). 
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sunk witheut warning. This action wes held te be @ viselatien 
ef the previsions ef the pretecel.? 

The final charge invelved the genersl failure ef Serman 
submarine commanders te rescue their victims fellewing the 
destructien ef ships. This alse was declared te be @ vielatien 
ef the pretecel, and will be discussed hereinafter in more 
deteil. 

The remarkeble part ef this entire preceeding wae the 
failure ef the Tribunal te assess the sentence awarded te 
Admiral Deenitz en the basis ef the findines ef euilty te 
vielatiens ef the pretecel. The judgment in this respect 
reads:>7 

in view ef all the facts preved and in 
perticuler ef an order ef the British 
Admiralty anneunced en @ May 1940, accord- 
ing te which all vessels should be sunk 
en sight in the Skarerrak, and the answers 
te interregateries by Admiral Nimitz 
stating that unrestricted submarine war- 
fare was carried en in the Pacific Ocean 
o- the United States from the first day 
at natien entered the war, the sentence 
ef Deenitz is net assessed on the rreund 
ef his breaches ef the internetional lew 
ef submarine warfare, 

In this then, the latest autheritative treatment of 
internatienal law respecting submerine warfare, no punishment 
was awarded for preven breeches of the law, 


The present United States pesitien, ae reflected in the 


Law ef Naval Yerfere, is stated as fellews:°® 
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ineny merehant vessels may be attacked and 
destreyed, sither with er witheut prier 
warning, in eny ef the fellewing circumstances: 


1. 4etively resisting visit and search er 
eanture. — 

2. tefusing te step upen being duly summoned. 

3. Sailing under cenvey ef enemy warships er 
enemy silitery aircraft. 

4&4. If armed, and there is reason te believe 
thet such ermament has been used er is 
intended fer use, effensively against an 
enemy. 

5. If incerperated inte, er assisting in any 
way, the intellisence gstem ef an eneny’s 
armed ferces. 

6. If acting in any capacity as @ naval or 
eee ere auxiliary te an enemy's earned 

erces, 


As regards neutral vessels, the same publication states 
in part:?? 

Altheugh the destruction ef @ neutral prise 
is net ebselutely ferbidden, it invelves a 
much mere serieus respensibs lity than the 
destruction ef an enemy prize. A cepturing 
efficer, therefere sheuld never erder sueh 
destructien witheut being entirely satisfied 
that the militery reasens therefer justify 
it, 1.0., under cirewustances such that a 
prize can neither be sent in, ner in his 
@pinien, released. 

It is ebvieus that medern international practice, and 
decision, permits the destruction of enemy vessels and, in 
limited situstions, neutral vessels. While the everall 
questien of the viability ef the traditional rules recarding 
submerine warfare will be considered at length hereafter, the 
judgment at Nurexberg, and the practices which preceeded it, 


raises immediate questions. While the language ef the judguat 
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indicstes that the Tribunal believed that it was arplying the 
existing law te Leenita'’s case, it is at least areueble that 
the eld rules ne lenger existed in view ef centinued state 
prectice, and that in facet the Tribunal was reinstituting the 
eld rules rather then reaffirming then. 

2. Duty Tewards Survivers 

From the feregeing it may be ebserved that the belligerent 
Pight te destrey the merchant vessele ef any enemy, or of 
neutrals, is under certain clvewmetenees, acerpted if net con- 
dened, ‘Such actien necessarily places in peril the lives ef 
the crew and passengers of the destreyed vessel. It is clear 
that there is an ebligstien imresed by custemery international 
law requiring the belligerent te previde fer the safety of the 
passengers and crew ef the destroyed vessel.” 


International agreements on maritime warfare heave seneral-~ 
ly recegnized this principle. Article 3 ef the Hague Convention 
VI ef 1907, previously discussed, conditioned the right to 
destrey merchant vessels ef the eneny, at the eutbreak of 
hestilities, upen previsien being made fer the safety ef the 
persene on beerd as well as fer the preservation ef the ship's 
papers. In addition, the Declaration ef Lenden of 1909, after 
previding fer the destructien of neutrel vessels in certein 
eireunstances “2 declared that #11 persens on beard the vessel 


must be placed in safety prior te its destruction .°* 


ef Garner at 370. 39 7 
* « Supra . + 
2 Aptiele 50. ¥ \ 
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be ses was granted by the 1949 Geneva Convention.©> The | 


The sinking ef The a, and ether similar acts 


during Werld War I indicated a disregard of thie vrinciple. 
Thereafter, the parties to the Washingten Naval Cenference 
ef 1922 inserted @ prevision requiring the crew and passen- 
gers ef merchant vessels to be placed in safety prier te 
destreying the vessel,©2 A similar previsien was inserted 
in Article 22 ef the Naval Treaty of 1930 which, ef ceurse, 
was then incerperated inte the 1936 Lendon Pretecel, 

As in World War I, the practices of Werld War II eid 


So net cemply with these standards. Thue, the Nuremberg Tri- 
 bunal, in commenting on the failure of Doenitea's German 


Submarines ts rescue their shipwreeked victims, stated :o% 


The evidence further shews that the reseue pre- 
Visions were net carried sut and that the de- 
fendant ordered that they net be carried aut. 
The argunent of the defense is that the security 
ef the submarine is, as the first rule ef the 
sea, paraneunt te rescue and that the develepsent 
ef aircraft mace reseue iupessible, This may 
.. be ge, but the Pretecol is explicit. If the 
eottiater cannet rescue, then under its terns 
he cannet sink a merchant vessel and sheuld al- 
lew it te pass harmless before his periscene, 


‘These orders, then, preve Poenits is guilty of 


a@ violation ef the pretecel. 


Further consideration to the plight of survivers at 


—-Bitieaten ot 316-7. 


Be 


he 


Chinternational Military Tribunal, Trial ¢f Mejor War — 


Crininals, Vel. XXII 559 (1948). 
5Geneva Convention for the Amelioration ef the Condition 


ef the Wounded, Sick and Shipwrecked Members of Armed 
Ferees st Sea of August 12, 1949. | 
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conventien provides for the humene treatment ef pereens at 
sea whe are wounded, sick, or shi pwreeked 366 requires that 
wounded, sick and shipwrecked bellirerents whe are captured 
shall be treated ae prisoners ef war ,©7 and prevides that 
after each battle, parties te the conflict shall seareh 
fer and cellect wounded, sick and shipwrecked persennel 
and insure their safety. 68 

Although it is arguable that internetienal practice 
in the two Werld Wars, and the failure «f the Nuremberg 
Tribunal ts punish Deenits fer vislatiens of the rescue 
previsiens of the 1936 Pratecel, have negated any duty te- 
wards survivers, it is clear that this humaniterian cencept 
was, st the least, revived by the signateries te the 1949 


convention, 


B, Bembardment 

The second sajor issue to be considered is the rele of 
the eubmerine in naval bembardment. While the rele ef the 
subagrine in the past has net natably included bombardment, 
the nature ef the weapens reutinely carried by many modern 


submarines constitute this « very timely issue. 
1. Lesitimete Tarsets 


Customarily, the bombardment ef fertified ceastal sreas 


Sbirticle 12s 


G7arcicle 16, 
Article 18. 
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has always been considered a legitimate act of naval ware 
fare.&? The status of unfertified areas hee net been es 
weil defined, although historical precedent fer the des-= 
tructien of epen and undefended cities bas heen sewn. 70 
Hague Conventien IX ef 1907 develeped certain previ-+- 
siens respecting naval beabardaent whieh have been deseri bed 
as "clearly quite ambigueus and inadequate fer any useful | 
purpase", 71 Article 1 ef thie convention prebiblted the 
naval beabardeent ef undefended rertes and cities, but 
failed to define the term "undefended", It did estate, 
hewever, that the presence ef aines in a harbor wae insuf~- 
ficient reason te bembard a pert. Article 2 excepted from 
the prebibigiens of Article 1, “ailitary works, ailitary 


er naval establishuents, depete af arns or war material, 


| werksheps or plants whieh could be utilized for the needs 


ef a hestile fleet or arny", and permits their destructien 
Af the lecal populace fails te do so after having been 
riven netice, Other erticlee provided fer the sparing ef 


eat churches, hespitals, scientific and historical buildings, 
and like edifices. | 


| While naval bombardment was commonplace during Werld 
Wars I and II, research has failed te disclese that sub- 


Bf BT celenbes at B42. 
Orneaton at 336. 
qg., at 337 
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marines plaved a major nart in thie setivity. There «re @ 


few scettered rererts of Uebeate bembarcirng the British 


coast during Werld War I and infliteting siner damure, ’* 


A ghrenelegy of United States submnerine operations in the 
Pacific duping Werld Wer IT lists enily 13 siesiens repert- 
ing subsarine bambardment,’2 This was in a laree pert 
attributeble te their linited arsament and their pre-enrtien 
fer sere suitable missions. 

The present United Steter pesition reflects the tra- 
ditional view: 74 


The term bembardment as used berein includes beth 
neval end serial bembardment. Tis section is 
net concerned with the leeal lieitetions en land 
beombarcaent by land ferces. 


@ DFESTRUCTIGN OF CITIZS, The wanten deatruetien 
of cities, tewns, or villages, sr any devastation 
net justified by ailitary necessity are prohibited. 


&. NONCOMBATANTS. Gelligerents are forbidden te 
make noncembatants the tarcet ef direct attack in 
the ferm of bombardment, euch bembardment being 
unrelated to a military ebjective. ewever, the 
presence of nencembatants in the vicinity of milie 
tary objectives dees net render guch ebjectives 
immune frem bembardsent fer the reason thet it ie 
impossible te beabard thes witheut causing indi rect 
injury te the lives and preperty ef nencenbstants. 
In attempting te bemberd a military objective, 
commanders are not respensible fer incicentel 
damage done te ebjeetes in the vieinity which are 
net military ebjectives. : 


“©. Wilgerner at 425-6. 


ney” scoe, United States Submarine Operations In Verld 
War IT 508-22 (1949). 
ae (Thioval warfare Pera, 620-21. 
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¢. TERFORIZATION. Bembardsent fer the sele 
purnes¢ ef terreriging the civilisn pepu-~ 
lation is prehibited,. 
@. UNDEYENDED CITIES, Belligerents are fer- 
bidder t« bembard a city or tewn that is 
undefended and thet la epen te immediate 
entry by own er allied fereen. 
Provision if ales made fer the respecting of medical 
establishments and units, es well as buildings deveted te 
religieus, artistic er charitable purreses, and histerical 


monuments. /> | 
The customary lew respecting naval bembardment was 


‘eencerned with the notion of cesstal areas. The 1907 Haeue 
previsions were clearly designed withaut thought ef the | 
leng ranre submarine missile and the present rules contained 
in LAW OF NAVAL ©APPARE are essentially « restatement of 
these wow ther rules. The praetics! problens in attempting 
te limit the target gree ef e missile armed with a nuclear 


werheed and fired inland from a distances of hundreds, or 


— theusands of miles appesr ingurzeuntable. Fowever, the 


Viability of these rules will be ¢iscusered hereinafter. 
2. Duty te varn. 
: The ebligatien to wern the inhabitants ef « tarret 
| area prier te bombardment would appear te be a lesice] ap» 
plication of the custemary distinction between combatants 
\ gad hen-conbatants, , | 
Article 6 of Hague Convention IX of 1907 codified this 


Id., Par@e 622 


<29- 


a ae 


5, 
a 


al 
= 
= 
&. 
a 

. _ 


eblisatien in the fellewing lanzusre: 


if the military eitustion permita, the cemmander 
ef the ettacking neval ferce, befere commencing 

the bembardment, autt de his utmest te wern the 

authorities, 


Thies apoarentiy is a cerellary te Article 27 ef the reru- 
latiens annexed te Hague Canvention IV ef 1907, resrecting 
lane warfare, which states: 
ae The efficer in comuand ef an attacking force 
must, befere commencing the bawbardment, except 


in canes sf assault, de e11 in bie pewer te warn 
the authorities. : 


Te wouls appear then, thet the cenersl rule requires vern= 
ne, but an exception is granted for vewbardnents. preceding 
jaulte, en the eesumptien that an asesult in the nature 
fs surprise attack will be more gueceseful without warn= 
ing, and in thie Limited area, militery necessity prevatlins 
o The two werld Wars de net furnish much data on which | 
te bare a Judgaent ee te the practice ef submarines in 

this regard. however, it is deexed likely that, because — 
I £ the vulnerability of the subsarine to retaliatery ate 
‘aba after warning, submsrine csmeendere alavat wstversally 
deternined that the ailitery situstien did net persdt | 
worming prier te bembardsent. 


o . The Law Of Seva] Warfare contains « ‘claure sGdaor te | 
the Herne previsien: 76 
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Shere a military situatien oermite, cemeenders 
sheuld make every attempt te give prier warning 
ef their intentien te bembard @ place se that 
the civilian pepulatien in clese preximity will 
have an eppertunity te seek safety. 

A literal evaluation ef the rules, beth past and present, 
cempele the cenclusien that the werning requirement is, in 
gecusentary form at least, applicable te missiles fired frem 
subaarines. The humaniterian principles leading to this 
restriction en cenvertional naval bembardment appear even 

mere pressing when applied to mere advanced weapenry. The 


 preblem ef military practicality remains te be reselved, hew~ 


oe One ef the legitimate meane which @ belligerent may 

— ubtlize te interdict an enemy's commerce is the impesitien of 
& blockade, Traditionally, a bleckade has heen defined as an 
‘eet ef war carried out by the warships ef a belligerent and 
aes igned te prevent access to, or departure from, a detailed 


portion of the enemy's ceast by vessels of any nation, enemy 
77 


‘er neutral. 
as used herein is the se-called "pacific bleckade” whieh is 
wiployed only in peace time to ceerce the bleckaded state te 
conform te seme desired end er compert itself in secordance 


| with treaty ebligations. 7° Recent wartime practice has Fiven 
a Ty See theston at 525-6, 
7 See Brittin & Yatsen at 144. 
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A term which ust be distinguished frem bleckade a 
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rice te preblems cencerning the type of belliverent action 
thet may lepitimately be teraed & bleckade, an? the rele 


that the subserine may play in enfercing blockades. 


(a) Shert Range. Histerically the concept «f a bleck- 
ade dates frem 154 when the Dutelh declared a bleckade ef all 
Flesish perts eceupied by Sranieh congquerers./° This early 
bleckede was primerily cencerned with preventing war supriies 
er contraband frem falling inte Spanish hands. fewever, in 
1630 the Bute issued a preclamatien denying the Spanish ac- 
¢ess te any sort ef ecean commerce in the srea, and declaring 
that neutral ships would be eenfisecated if captured attenpt- 
ing te enter or leave the Spanish perte in Flanders, °© 
Bleckades were thereafter used with varying derrees of success 
by ethers, including the English erainst Yapeleen's France, 
the Werth during the Civil Yar, and in ether sajer and miner 
conflicts.” | | 

A custemary blecksde, in order te be legally binding, 
must be supperted and enferced by a eufficient number ef 
veseels te cut eff eneny communicatiens and te afferd a risk 
ef capture te ships attempting te parce through, or, se stated 
in Article 3 ef the 1856 Declaration ef Yaris, "“Bleckades, 
in erder te be binding aust be effective, that is te say, 
maintained by « ferce sufficient really te prevent access te 


79theaten at $26. 
8CCelembes at 715. 
81 Id. at 716. 
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the ceast ef the enemy." FHewever, a bleckade remains in 
ferce fer as lene as the csnditiens necessary fer its #stabe 
lishment exist and ia net ended by a mementary interruption 
of effectiveness.°* 
The Pecleratien ef Lenden ef 1909, altheugh unratified, 
represented a maier esdification of traditional bleckade law. 
It adepted the effectiveness requirement ef the Declaration 
af Paris ,°3 and added that the question ef effectiveness is 
ene ef fact te be determined by the courts. ° It declared 
that a bleckade wae net termineted by the withdrawal ef 
bleckadine ferces due te inclement weather.©? It required 
that « bleckade be applied impartially te the ships of 211 
natiens,°° after declaration ef blecksde, and apprapriate 
netice.°7 The declaration was required te be made by the 
bleckading pewer, er by naval autherity acting in the name 
ef the rewer, and must set ferth the date the bleckade beran, 
the seerraphic limits, anc @ peried ef grece in which neutral 
veesels may safely leave the area.”® wetifieation was required 
te all affected neutral pewers end te leeal authorities”? 
ae the liability ef a neutral vessel te capture fer breach 


ef bleckade was centingent en her actual er presumptive 


2 Stene at 496. 
@3 Article 2. 
8h Article 3. 
63 article h. 
86 article 5$. 
87 Article 4. 
og Article 9. 
a9 Article 11. 
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knewiedge ef the bleckade. © Hewever, @ bleckade was net 
permitted te extend te neutral perts.?+ 

The fercgeing discussien ef the traditienal dectrine and 
ite cedificatiens is indicative ef the custemary concept that, 
in erder te be effective, a large number ef ships are required 
te maintain station near an enemy's ceast se as te prevent 
an attempted breech ef the bleckade at any time. This custem- 
ary appreack is definitive ef the shert rence, er se-called 
*clese” bleckade.’* 

(o>) Leng Range. It was perhaps inevitable that the 
advances in technolezy ef the twentieth century, including 
the advent ef the submarine and the aireraft, weuld lead te 
the concept of the leng range, er distant, bleckace. Yorld 


War I gave birth te this new develerment. Great Britain 


ss bleekeded German eccupied Belgium with a combination ef mines, 


atreraft, and surface vessele.?> In addition, a British 
eruiser squadren operated in the Nerth Atlantic, 1000 miles 
frem German perts, where it intercepted neutral traffic en 
the nerthern sea lanes.?” The majer innavation in this ragerd, 


> heweiver , was the decision ef the British gevernnent te prevent 


_ @ll cemmedities from reaching er leaving Germany by the 
oC ef requiring all ships carrying goods of either 


reer ‘Artiele 18. 
Bi: See Brittin & Watsen at 144. 
«BP Stone at 500. 
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enemy erigin er destination te deviate te Britiah ports where 
the geeds were cenfiacated, even theugh net contraband,’ 
Neutral ebfjeetiens te these preceedings hinged on the trad: tMon- 
al greunds that this "blecksde” wes illegal since because of 
the large area invelved it ceuld net be effectively maintained, 
and in additien, it eperated in effect as a bleckade of 
neutral perts. The British justified their pesitien as being 
a retaliatery departure frem existing bleckade lew which wag 
i justified beesuse ef the German action in declaring the 
a waters surreunding the United Kingden te be a war zene in 
which all shipring night be destreyed. 9° Regardless ef the 
-- Sustification, and despite the breach with traditien, there 
a ne deubt that the British considered their actien te be 
ag bleckade.97 
ss ierld War IT again saw Britain, and France, put inte 
| effect similar requirements thet geeds laden in Germany, or 
destined for enemy delivery, must be discharred in allied 
ports. This section was again designated “retaliatery”. ale 
; ms The American submarine effensive against Japan in verlé 
War II, while lacking sone of the attritutes for tradi tinal 
"blockade since it was directed primarily egainst eneay 
shipping rather than ineluding neutrals, hes on } eceasion 


93 : 
: 3 $ at 501-2. , 
697 :-'Ta. at -6, See Colexber at 722-5, 
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been referred to in these terns.’ Bleckade” etratery called 
fer submarine strikes which wauld completely interdict 
Shipping te and frem the Japanese tayire, The effectiumess 
ef this eperatien can be meesured in the werda ef Jepan's 
Admiral Nemura, “Submarines initially did crest damare te 


eur shipping, and later combined with air attack, made ship- 
ping very scarce, 204 


The present United States pesitien as set ferth in the 


Law ef liaval “arfare, @llews clesely the previsiens ef the 
190° Lenden Declaration, -°* ) 


Despite the pesitien ef seme writers that submarines 


103 


alene cannet constitute a bleekading force,” it dees net 


fellew that they are inherently incarable ef deing so, Any 


58 iT. Reseoe, United States Submarine Operatiens in Werld 
War II 169 (194s), The text reads, “luring the summer and 
eutemn of 1942 the Fearl Harber submerines clamped and tight- 
ened « bleckade en the heme islands of Japan «so. Long befere 
the Japanese strike, it had been evident te American naval 
eaders thet a subssrine bleckade of Japan sheuld counter 
thet natien’s plunge inte Werld war ii. Poy 


. if ) 103 ; pars. 632, 


embes at 718-9 states, “The conditions contenplated in 


this chepter apply te the establishment ef s bleckade at sea 


x ee carried eut by surface men-ef-war. They de net, hewever, _ 
ss é@elude the ece-eperation ef submarines or aircraft in navel 
- @perations although neither ef these twe arms.could pringly : 

eveler- 


| er fatly, be censidered, in their present state o 


» 488 capable ef enfercing a real bleckade witheut the 


' Stence ef surface warships.” , in regard te sub- 
marines, II J.¥. Garner, International Law & The Werld 
War 317. 5) whe states that the Geroan action tn 1915 ef 


declaring a war zene could net have bean « bleckede measure 
because, "...ne adequate naval forces were stationed off the 
eceasts ef England te make it effective, ite enforcement being 
left entirely te submsrines,” 
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argument that there cannot be a lesal bleckade by fubmarine 
because «ef their imability te follew nersel practices re- 
garding visit and search is unrealistic in view ef the 
medern practice reapecting the deatructieon ef merchant 
vessels. 1&4 fre enly valid limitatien on the submarine 
es an inetrueent for bleckede would appear to be the lle 


mitations pleced en submarine anti-commerce warfare in 


invention is the mether of necessity. Tiis reverse 


@liche becomes very applicable when cunsidering the rele 
ef the submarine in commerce destruction. The @urly sub- 
marines with their thin hulls anc puny deck gune were ne 
mateh fer surface vessels in a sheet-cut, er rawning 
Situctiean, and their sige and crew limitations made the 

| furnishing ef prise crews, er the embarking of curvivers, 
practically impeesible. Warring a preepective target 
prier te attack breught the risk of retaliation from other 
enenies summoned by wireless. Censequerntly, cengiderations 
ef eperetienal necessity required this new ee2 weapen te 
adept tactics which everrede traditions] m¢tiede ef ware 
fare. 
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The medern submarine, altheugh a larger and mere durable 
ship than its predecessers, suffers frem many ef the same 
deficiencies, from the standpeint of rescue anc prize crew, 
and retaliatien can new ceme by bemb er missile ealmest | 
instantaneously. In view ef this, and ether facters, it is 
unlikely that the eld rules will ever asain be fellewed in 
practice. Other writers have expressed similar deubt as te 
the viability ef the rules in view ef internatienal practice, °> 

One compelling reasen fer this viewpeint has been the 
shift in eaphasis frem attacks on an eneny's war machines te 
attacks en his war petentisl. Ecenemie chaes has ceme te 


be recegnised as @ legitimate belligerent end ene the sube 


marine is recegnized as a mest effective means te ebteain that 


106 


Internatienal law can be said te reflect the practice 

| ef states. The practice has been te abanden the traditienal 
‘rules as represented by the 1936 Lenden Pretecel, In part 

this resulted because these rules were in effect a restatement a 
ef earlier rules which had deubtful applicability te sub= a 
marine warfare, and partially because ef the overwhelming , 
necessity in medern cenflict te hasten victery by destroying 


eee I O35 Stene at 598 in Giseussing Admiral Deenitz's unpunished 


vielatiens ef the Lenden FPretecel states, "It may well be that 


24 the future ef this pert ef the law will be more clearly seen 


threugh the eyes ef the economist and the naval stratesist, 
than threugh these of the lawyer er even the moralist." See 
Celombes at 222-9, | : 


106 see Stene at 5992602: 
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the ¢cenemy ef the enemy. 

The latest sutheritative internetienal decisien in this 
area was written at “vurenberg. There the Tribunal declined 
te punish Adniral Deenits, recernicing that his cenduet 
eerresrended with internstiene] prectice. In view ef this 
judgment, and the practices which lend it suppert, it may be 
cencluded that altheugh the Pretcece] exists on paper, it 
dees net reprecent the international law regarding submarine 
warfare. | 

2. Viabi 


Oceasienal breaches ef a rule, net amounting te practice, 


de net make the rule ebselescent. By the very nature of man, 
it is unquestiened that the custemary rules regarding navel 
bombardment have been vielated en eecasien during past cenflicts. 
| Rewever, it appears that the custemary rules, permitting, as | 
hey de, & rreat deal of discretion in the area ef military 
vo necessity, are cepable ef being fellewed in nedern conflicts 


ef @ conventional nature. Hewever, in this writer's opinisn, 
8 far nere serious flaw in a rule of law exists, if it is 

- inapplicable to what is censiders< te be a new, but perusnent 
“factual situation, The existence ef subasrines, which are. 

- @learly navel vessels, capable ef bewbarding with leng ranre 
missiles earned with nuclear warheads is a fact, and fer the 
foreseeable future, @ permanent ene which was net contemplated 
when the rules came inte existence. In 2 tetal war onviren- 
i ment, adherence te the eustemary rules would be highly 
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unlikely, and fram the standpeint ef national self preserva- 
tien, perhaps impegsible. 

It is therefere concluded that the international rules 
respecting naval bembsrdment are presently viable in the 
cenventienal sense, but rrebable future trends in warfare, 
cembined with present petential, require a re-evaluation ef 


their everall aprlicability. 


3. Viabi 2 2 


The cencept ef bleckade has been a part ef custemary 
maritime law since at least 158. Histericeliy, mest ef the 
peried since has been cencerned with the shert renze, er 
"clese” bleckade. Only in the twentieth century has the 
cencept ef the distant bleckade developed threugh the usere 
ef the great maritime pewers. The custemary law, and 
subsequent cedificatiens thereef, were cencerned only with 
develepment ef international lew besed en the traditienal 
gencept. The leng range bleckade, a child ef reprisal, is 
in deregatien ef the tracitienal dectrine, and its right te 
bear the generic title, "hleckade", has been ehellenged, 
primerily because ef failures te respect the qustenary require. 
ments regarding neutral perts, and because of allered 
military ineffectiveness. However ; in wiew of the glebal 
nature ef medern wars, it is likely that future practice will 
eentinus te faver the new fora, regarcless ef the past er hew 
it may be designated, since seenomie effectiveness appears 
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new te be as velid a criteria ae any ether. In this regard, 

Prefeeser Lauterpacht has stated in regpect te future develope 

ment af the concept :?°? 
Thus viewed, tieasures regulerly and uniferaly 
repeated in the suecessive wers in the ferna 
ef reprisala and aiming at the ecenemic ise- 
lation ef the erpresing belligerent must be 
regarded as develepnents ef the latent princirle 
ef bleckade, namely, that the belligerent whe 
pesseases the effective command eof the see is 
entitled te deprive his eppenent ef the use 
thereof fer the purpese ef navireatien by his 
own vessels er of convey'ng en neutrel vessels 
such seeds a3 are destined te or originate 
from him, 

Censidering the range ef the sedern suclear submarine, 


and ite sinimal fueling requirenents, -°S,, well ae the 


destructive capability demenstrated in twe verld wars by its 
@enventienal ancesters, there should be little deubt ef the 
ability ef the medern submarine te enforce future blockades. 
Objections te the pessible methed ef enforcement aust be 
tempered by &@ consideration ef reneral internetienal practices 
‘tewerds commerce destruction, which appears te have resulted 
dm new, if ill-defined, intecnations] law in the eres. 

It is therefore eonel sted that while the custemary rules 
may be viable in respect te the concept ef traditions) 
 Pleekades, they have, at the very least, been supplemented 
_ by the rising concept of the distant bleckade and ere, in 
this respect, ebsolete. \ ie 


«107 Ii es Internatiens] Leow 656 (6th ad. R. Lauterpaeht 


ma eg. 19 


— -:108 As early ae 1960 the nuelear pewered Trasen eireumnavi rated 
the earth witkeut surfacing fer fuel, or etherwise. See Sea 
Pewer 881 (2B. Petter & C.¥, Mimits ed. 1960) 
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Chapter IV 


A, Tetal War 

The decisien-maker in future cenflicte will fine himself 
faced with several eptiens es te the cenduct ef the wer, 
depending en its tetality, and the nature ef the enemy, The 
geale fer which he may strive will be influenced by the 
military and ecenemie srientatien he must frustrate. 
Obvieusly a@ land pewer with little access te the sea will 
present few eppertunities fer maritime commerce attrition, 
but may well previde legitimate targets fer submarine, or 
ether, bembardment. If a goel is ebteainable threugh ecenenic 
“persuasion” rather than silitery annihilation, then the 
degree ef ferce required te reach the geal may fall well 
within eonventienal lisits. The very real danger that a 
tetel wer situation could result in complete eliminetien ef 
the belligerents en beth sides will hepefully deter the 


: a _“‘prespects ef such a conflict. However te strategieally 


a Agnere the pessibility ef such cenflicts invites dissster. 

1. Coumerce Lestructien 

Econemic paralysis is recesnized as a legitimate geal 
in warfare and maszive destruction of enemy cemmerce achieves 
thet result, The decision-makers ef the past, when faced 
with the cheice sf prelenced war, er pessible defeat, chese 


oh, Pam 


Dh, amie her w e" 
ad bedi tot» 
. - eee i ‘ 


“« 


dia sotenmes ontoten sort ekip tials 
xe yen branda wt asograt svat iyet ot | 
cuenta a toes: om. 


oe: sohtvelntio agetones at given Stave aeboauate wis . 
mee ods rws0b Llvteqed iitw cebte deed a0 z hide wi 
ees ilselaessas: $0 novell sotto ¢ dene 20 
ary - eenentn seston esot tae dows ae ws ) 


ee py fo divert. iy ART, Hh ORS, eh a min er a 


i poner ie errs y 
hai es Eh ck 
be ae Ee iy 


te tip the ecaler in faver ef allitary necessity, and by se 
deing abrecated the custeaery rules helding the submarine 
te the standards which severn the ecenduct ef surface ware 
ships. The judgment «t Nuremberz left the field even te 
the future with enly recent practice as a guide. 
With the choice ef weapens new aveileble, including a 
submarine arsenel far superior te thet existing in werld Yar 
II, any glebsl cenflict ef the future will be mere "totel" 
then pest tetal cenfiicts. Concern will be directed te 
national survival and it is essily pestulated that unrestrice~ 
e¢ submarine warfare, if deemed necessary fer survival, will 
be the rule, Practical consideratiens rerarding prebable 
destruction by retalietery weapons will preclude warning 
2 merchant veasels prier te attack, and the continuing preblexs 
= size and crew limitations vill militate arainat prise 
_ grews an¢ the rescue of survivers, Humaniterian ceneider- 
ations under these conditiens will net be lest, but by 
“mecessity will be Linited te precluding deliberate heetility 
against survivers and, pessibly, to netifiesatien ef their 
pesitien if the ailitary situatien vermite. 


«-B. Bombardment 
7a The past dees net offer the gvayhia quidelines in his 
“ares thet may be found in respect te cemmerce destruction. 
Future decisions can enly be postulated en the existence of 
: Sipens whese magnitude and effectiveness can only be imagined. 
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The permisciveness of the custemary rules in ellewing the 
destructian «f ailitery sbjectives adjscent te undefended 
eities raises preblems fer future decigsien as te the degree 
eof legitimete destruction more than the legitimacy ef the 
target. The veildity ef the military ebjective, in the 
general centext of the everall eenfliet, and the degree ef 
feree reasenably ceemed necessary te aceemplish the ebiece- 
tive, will determine the lerality ef the destructien. It 
is iikely, however, thet any enemy area having either 
military er econenic impertence will be censidersd # valid 
object of attack. 

Censidering the general destructive petential of leng 
range subsarine missiles, '°? one would erree thet it weuld 
ebvieusly be desirable te warn the noncembatents in the 
target zene priser te attack. A surfaced, or cubmerred, 
submarine mizht well find thie requirement impessible since 
readies warnines weuld expese it te immediate destruction. 

It may therefere be asgumed that eperatienal necessity will 
precluce warnings prier te attack eriginating frem a sub- 
marine in mest operatienal situatiens, altheurh this dees 
net preclude the pessibility of the warning eririnating 
elsewhere. 

3. Bleckede 


The caneept ef the leng range, er distant, bleckade as 


109 y. is estimeted that the Pelaris missile is capable of 
Sree teat a one megston warhead, See KH. W. Baldwin, The New 
Wavy 82-63 (1964). 
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anether methed ef etenemie ettritien appears te be well en- 
trenched as an aspect ef tetal warfere. The subserine, 
contrary te views previeusly recegnised, appears te be an 
ides] weaven furthering thie new concept. In view of the 
centinuing trend tewarcs sass destruction ef conmerce as an 
ené in warfare, it is prejeeted that the decision-makers of 
the future will find it feasible te utilise the submarine 

te the fullest extent cempstible with recsgnized internat imal 
law. | 


B. Limited war 


Fear that lecal, or limited, eenflicts will secelerate 
inte aajer conflicts sperates as 2 deterent te the expansion 
ef belligerent ebjectives. The peried subsequent te Yorld 
:, wer II hes been sarked by the existence ef several of 
these geographically oriented conflicts, Thus far such con- 


= fventations have been notable fer their lack of reported 


subsarine activity. This in keeping with the fact thet 

na jor submarine activity has been experienced in the past 
enly in these conflicts which approached total dimensions. 
The patentisl entrence of the submarine inte this type of — 
fare requires a conaideration of its pessible rele, er. 
reles, partimlarly in view of the prebability that eniy in i 
Limited warfare situations ¢an a true balance between : 
i huseniterien coneiderations and militery necessity be one : 
- theipated. ” 
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In limited war situations in the future, it may be 
pestulated that the decisien-makere will meke efferts te 
channel their efferts in such @ manner @s te, aveid reteliatery 
efferts that might increase the scepe of the conflict. — 
Consequently, if it becomes necessary te utilize the sub- 
marine te stifle a belligerent’s flew ef commerce, it is 
prebeble that pelitical reality will necessitate reasenable 
compliance with the cenventional rules regarding counerce 

4 destructien. 

2+ Bembardment 

It may be assumed that, in the lieited war situatien | 
biae pestulated abeve, traditions] weapens and treditienal rules 
; would be favered for naval bombardment. Such beabardment 
as would legicslly be limited te fire frem surfece vescels 
* rather than submarine launched miesiles. Considering the 
danger ef aceeleration, decisien-nakers weuld be hardpressed 
te justify the utilisatien ef « nuclear missile, and frea 
the standpeint ef ecenemy, the use of a cenventienal sub- 
“marine missile is unlikely. Generally speaking, the rele. 
ef the submarine in bombardment may be considered negligihis. 
da the limited war situatien. 


Future linited wars prebably represent the only eceasiens 
_ when utilization ef the traditienal clese bleckade could be 
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be expected te be camyased of both eurfsee vessels and eub- 
: Meo hy 
marines, since in the livited aspect contemplated, visit and 


search, and possible sontihoenthin,,: would be the dentred real, 
| rather than potentially mere drastic subsorine mesures. 
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Chapter ¥ 


Having exenined beth the past and the future, it new 
appears pessible te compare the prebable ceurge ef the latter 
with the husaniterien feals previsusly pestuleted as being 
desirable attributes ef submarine warfare. 


A, Commerce Destruction 


Ag an instrument ef cemmerce destruction it arrears 
likely that the submarine will retain ite pre-eminence in 
any immediately fereseeable cenfliet. The example ef the 
past indicates that in @ tetal war situation the custemary 
rules would net prevail. Unrestricted submsrine warfare can 
legically be expeetec te be the rule rather than the excertien 
Under such eenditiens it ia likely that prevention ef 


_ “MBMecessery casuelties, pretectien of nencembatants, and 


_- Pecegnition of neutrality will again be secendary consider 
"ations. ; 

Pere exists a prebability that in limited wars, limited 
beth as te reoxraphic area and as te the nunber of pertici- 


pants, the geals will be realised. In such @ context, 


- belligerents would hesitate te vielate a norm which might 


bring the wrath ef s pewerful neutral, shift the balance ef 


of werld epinien against then, or accelerate the conflict 
 beyend desirable prerertiens. In addition, it is likely 
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that the cencerpt ef military necessity will net be as press- 
ing in a limited war where ultimate survival is net the 


imaediste eencern. 
B. Bembardment 


In view ef the destructive capability ef the necern 
missile carrying submarine, the pessibility ef naval bexbard~ 
ment fren such vessele peses tremendous prebleas. The 


tracitienal rules geverning naval bembardment eriginated, 


“amd were codified, when the deck mounted cannon was the 


principle weacen fer such warfare. With ite limited range, 
and generally excellent aceuracy, the prebability ef such a 


ae weapen doing extensive demare eutside a target area was limite 
et There vas, and is, & reasonable expectation ef realizing 

 hunaniterten seals while utilising this type ef weapon, 

— aseuning that the exiating rules in this regard are ebserved. 


In the absence ef @ universally accepted ben on the use 


ef nuclear weapons the difficulty of achieving humanitarian 
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ands in a future tetal wer situatien is ebvieus. The 
extended ronge of a missile brings within firing éistance 


TIC United Netions General Assembly resolutien 1653 (XVI) ef 
2h Nevember 1961, declares the use ef nuclear weapens te be 
illegal ané “contrary te the spirit, letter and sins ef the 
United Matiens", and alse centrary te the rules ef internat ienal 
law end humanity. With the excertien ef the USSR, nome of the 


majer pewers veted fer adeptien ef the reselutien. For this 


ressen, and ethers, its binding ferce is questionable. Fer @ 


 diseussien en the effect ef the reselutien and the pewer of 


the assembly te legislate, gee eonerslly OY. Asameah, The 
Legal Significance ef the Deciarations of the General i ssembly 
ef the United Batiens 101-120 (1966). 
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tarceta which cannet be geen, enly edieulated. Fyen the 
Slirntest human er machine errer ceuld reselt in tetel 
destruction ef untergeted areas. Im additien, a direct 
mucleer hit en the designated tarret is ne guerantee ef 
safety for the persons or treperty withing range ef blaet, 


burn, er rediatien. 
Cc. Bleekade 


The examples presented in the past by perties te the 
twe total conflicts ef thie century whe innevated the long 
range bleckade, with its attendant emphasis en near tetel 
destruction ef surface commerce, indicate fully the course 
that future tetal cenflicte nay be expected te feller. 

Heavy reliance en the submarine ts enferce belligerent obq 

jeetives will raise the seme issues which were discussed 

under the general tepiec ef commerce destruction. In the 

 @pinien ef this writer, the submarine wil! play even & larger 

ss wele in any ouch future conflicts. Opportunity te observe 
re humaniterian practices will be present, but euch preetices 
will onee again be limited by the necessity which eperations 
_ impese en the submerine commander, 


aD ge 4375, at Gee & D, He Barnes, Sea Power and its Meaning 
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Chapter VI 


Recenmnendstiens 


A, Reeenciliatien ef Future Trends with Pestuleted Geals 


Assuming the validity ef the trends exanined, is it 


pessible fer international society t® recencile these trends 


in such a manner that humanitarian geals can ecentinue te 
be valid censiderations in submarine warfare, and if as, 
hew? 

It may be arsued that = vigevreus enfercement ef the 
eld rules respecting commerce destructien, as represented 
by the 1936 Lenden Pretecel, weuld accomplish that end in 
this area. However, a realist weuld be ferced te conclude 
that the eld goles, if they were ever a valid statement ef 
_ the international Jaw in this area, died at the hands ef 
international practice, and were buried at Nuremberg, It 
is an unfertunate truism that the bulk ef “enfercement” ef 
international rules in the war law area is accomplished 
after the fact ef vielatien at tribunals convensd, er in- . 
stigated, by victerious belligerents,. Future enfercement 
ef these rules would require 2 tribunal infused with equal 
parts ef hypecrisy and unreality. 

International practice dees net appear te have ante- 
dated the traditional rules geverning naval bembardment. 
Time itself has accemplished this act. Enfercexent ef 
existing dectrine weuld completely ignere the vast tech- 
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nelegical advances whic) render guesticnable the applica~ 
bility of eenventional humanitarian criteria. Reeognition 
ef the chanze ceupled with realistic attempts te meet the 
humanitarian challenre is a sere rational course of actien, 
The eencert of the longerance blockade hae rendered 
ebselete, excert in limited situations, the traditional 
shert-ranre or “clase” blockade, The eeenesic succers 
GQnieyed es a reevit ef the arplication of the new version 
indicates thet atteapts te apply traditions] esnceptes 
would be fruitless. The arplicability ef the submarine i 
te the leng-rance bleckade peses impertant croblems in de- 
termining the permissible limite of subusrine aectivity. 
Two further courses of actien are open fer congidera~ 
tien, i.e., sbandonsent of the submarine as a weapen of 
war, or formulstion of new and realistic rules for the 
eenduct of submarine cperations in future conflicts, The 
peesibilities for the success of the former are remote, 
Past practice indicates the unlikeliheed of outlawing the 
use of an effective military weapen by agreesent. “eormally 
the reverse is true when such weapons are pesseseed by the 
majerity of the internetional community, or by the nore 
pewerful of the petential helliserents. Thie has been 
 deasnstrated in the pact by recognition ef the high exple~- 
Sive sheli, strapnel, and the terpedo as lecitimate 
weapons of war, and by the present. failure te effectively 


ban nuclear weapens, alt?ough enly a handful ef netions 


o$2~ 


esotiqqa vdt aldanetseaup nobaes, (oidw econavba Isolzelon 
pr eakreais9 ne died da massa fms 23 wvnoo te vebltd 
edt duonm of adqnetes olsatiaer dtiw balquas egnade att te 
«mobtoa te oaties oT oron 6 a anata tLetd outtay Enema 
Benth tie haste net ; } 
sane tantra?” on ‘ak iar tisha tt fii 
* Saal shal war Jbbnibatd "aneror We 
acevo Won wil Me ‘nctnuoltTeifs iad Ye kate W 


Rossrones Te wind th wlaes ” renee aes a , os a9 s 


pessess them, Accordingly, any attenpt te discard the sub- 
marine a8 @ weepen should be regarded at pre-ercained to 
fail. 

It remains finally te determine whether new doctrines 
can be developed which will permit naximus utilization ef 
the cubmerine's petential as a weapon without tetally ne- 
gating bacic humanitarian geals. 4s & presise such rules 
should be formulated se as to be applicable to esnditions 
ef beth limited and total bellirerency. It is rational te 
presuse that under the conditions visualized as exieting 
in future tetel conflicts, any confrentstion between 
necessity and humanity will result in @ paramount censi-~ 
deration of the former. Unrealistic rules, as evisenced 
in the past, can only lead to breaches, which in turn 
require eniy siner extension to become total disregard. 

If any semblance of humanitarian order is te be preserved, 

such rules, while saintaining sppertunities for mitigation, 
must be cavable of application under the moct extreme con- 

ditions. 

The most recent cedification ef rules regarding sub- 
marine warfare eceurred in 1936. Rules drafted in the 
early twentiet! century still have paper aut) erity, at 
least in certain areas of subsuerine activity. Fven earlier 
custenary doctrines predominate. Clearly the tise hae core 
fer an international body to re-evaluate the existing 


Stendards. It is submitted that the fellewinge is a rea- 
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acceptable dectrine ef scubmerine verefare: 


RULES RESPECTING CONDUCT TOWASDE SURFACE VERCELE 


{1} It is recegniszed that submarine vessels, be- 
cause of peculieriiier in desien, constructien, 

and operating environment, are net inherently 
subject te the rules of internations) lew which 
govern the conduct ef surface warthips. However, 
in the conduct of warfare esainet merchant veosels, 
cemmanding efficers of submarines shell sake every 
effert, not ineensistent with the safety of their 
command, er the completion cf their assiened mise 
Sion, to insure the well-being of the crew and 
passensers of the vessel under attack... 


(2) Sueh efforts say, in applicable situations, 
include permitting the crew and passenrere of a 
tarevet vessel to abanden ship prier te attack; — 
signalling the pesitien of survivers to potential 
rescuers; taking wounded or able bedied survivors 

en beard the submarine vessel; previding foodstuffs 
er medical supplies to survivers afloat, and such 
ether humanitarian conduct es the commanding officer 
may deen aecvisable under the cireumstences of his 
eperetional ceomaittrents. 


(3) Under ne circumstances may the commanding officer, 
or crew of a submarine, take deliberate agrreesive 
action against the survivers of a deetroyed vessel, 
unless such survivers commit acts whieh endanger the 
safety of the submarine or crew. 


{&) Vessels clearly designated as hospital mipe in 

accerdance with the provisions of internations faw, 

shall net be subjected to attack unlese such vessels 

have abandened their medical funetion in favor of 

military pursuits. 

The fellewing preposal fer rules feversing naval bom 
bardment will be seen to be an adaptation of there 


presentiy stated in the Lawes ©) 
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RULES RESPECTIRG WAVAL BOMBARDMENT 


(1) The term bombardment as used herein denotes 

the use ef any type ef projectile fired er launehdd 
by surface or submarine vessels at terrestrial tar~- 
gets. 


(2) All enesy installations of a military nature; 
tenperary or permanent ecencentrations of treeps, 

equipment, anc suprides, anc industrial sites en- 
gared in the sanufecture ef war material, say be 

eonsidered lervitimate tareets. 


(3) Amy destruction of cities, towns, villeges, or 
arrieultural areas not justified by military necese 
sity is prehibited. Such areas will not be bembarded 
unless leritivate tarrets are present and carture of 
such targete by ewn or allied forces is not feasible, 


(4) Whenever a desired eabjective may be sbtained by 
utilisation of cenventicnal weapens, 98 ennesed te 
nuclear devices, such weapons will be utilised. 
Simple expedieney will net dietate the ehoice of 
WHR PONE » 


(5) If the utilizstien of nuclear wearens is ree 
quired, a weapon will be chosen whieh will aceemplish 
the military objective with the least pessible direct 
and incidental nuclear consequences te the leesl 
pepulace. 

(6) Knewn concentrations of noncombatants; medical 
establishments and units; religious, historical, and 


educational institutiens will net be sade the deli« 
berate object of any bembard=ent. 


The fellewing suggested rules are considered to be of 
) general applicetion in the regine ef bleckade: 


RULES PESFECTING BLOCKADE 


{1) The term blackade denotes a bellirerent action 
apainet an enemy, or enenies, caleuleted te interdict 
the free flow of meritine comueree te or fram the 
perts of sueh enemy. 


(2) A bleckade is net effective until the bleckadine 
party has given notice to other interested parties 
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stating the cemmoncenent date of the aeetien, 
the ceorraphic limits of the bleckade, and 
anticipated measures te enforce the blockade, 
& grace peried for the withdrawal of affected 
sipping say be declares. 


(3) A bleckade may be enferced arainest all pare 
ties having netice by aircraft, and aurface and 
sub-surface warships, subject, >ewever, te in- 
ternational law geverning the cenduct of such 
aircraft and vessels. 


{,) To be binding on all the parties, a blecksde 
must be diligently enferced by the bleckading 


party. 

(5) A blockade remaine in effect until withdraw 
er until the nilitary defeet of the blockading 
party. 

The foregoing, while net offered az a panacea for 


the flies afflicting international lew in wartize, hepe- 


Sally effer esurses of conduct which can be realietically 


applied to eperational submsrine conditions, while still 
retaining epportunitias fer the effectuatien of humani- 


 tarian reals in wartime. It is firaly believed thet the 


eld rules should be discarded, since although they may. 


_ offer sone utility in the liaited wer situetien, @ rule — 


whieh is applicable te only thet situetien can be of 


«Little value to the deeision-saker faced with a tetel 


| a conflict. 


While the suggected rules in some aepects represent 
 @ surrender of elder, sore humane concepts to the harsh« 


ness of cur technelercical ace, it is beliewed thet they 


alse represent a necessary ster forward whieh will prevent 
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the paying of lip service to deetrines whieh fail tea ac- 
cord with either leral practice or nuclear fact end whieh 
ean only result in their cemplete disrerard when necessity 
Gictates. It is a shart and esey step from dieregard of 
ene eutsoded concert, regardless of the apparent justifie 
eatien, to disregard of a1] legal cencepts, no matter hew 
valid. 

War at ite best will ebvieusly never be humane, and 
efforts to completely humanize conflict are doomed te 
failure. However, a consideration ef the number of 
threatened lives in medern violence increases the urgency 
of freming rules which will, within the leeway left by 
military urgency, cenferm to the dictates of humanity. 
The immediate taek required is the regulation ef naval 
warfere, froa the standpeint of the submarine, in such 
@ manner that the utility of the submarine, ite need fer 
Surprise and seerecy for safe and effective eperation, as 
well as the claius of neutrale and noncembatants te in- 
munity and the overall demands sf humanity, ean be 
eonsidered and a balance ebtained. 
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